




















UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMIA CIRCUIT

NATUR RESOURCES DEFENSE
COUNCIL, and SIERR CLUB,

Petitioners,
No. 08-1250

v.

UNITED STATES ENVIRONMNTAL
PROTECTION AGENCY, .

Respondent.

ORA ARGUMNT NOT
YET SCHEDULED

RESPONDENT EP A'S MEMORANDUM IN OPPOSITION TO
PETITIONERS' MOTION FOR STAY PENDING REVIEW

INTRODUCTION AND SUMMARY

In this action, Petitioners the Natural Resources Defense Council and Sierra

Club ("Petitioners") seek the Court's review, pursuant to section 307(b) of the

Clean Air Act ("CAA"), 42 U.S.C. § 7607(b), of an EP A final rule entitled

"Implementation of the New Source Review (NSR) Program for Particulate Matter

Less Than 2.5 Micrometers (PM2.5)." See 73 Fed. Reg. 28,321 (May 16,2008)

(the "Final Rule" or "Rule"). On August 18,2008, Petitioners filed a "Motion for

Stay Pending Review" ("Mot.") asking that the Court enjoin selected provisions of

the Rule while allowing other closely-related provisions to remain in effect.

F or example, in one challenged portion of the Rule, EP A provided that

certain newly-promulgated regulatory requirements would take effect immediately

inall States subject to the federal implementation plan for "Prevention of

Significant Deterioration" ("PSD"), but with the caveat that certain previously-

submitted permit applications could continue to rely on an earlier EP A policy

allowing a different implementation approach (the "PMI0 Surrogate Policy"). 73

Fed. Reg. at 28,340/3; id. at 28,349/3 (new regulatory text at 40 C.F.R. §

52.21(i)(I)(xi); see also infra at LA (background regarding PSD), IILA (explaining



the PMl 0 Surrogate Policy). Petitioners impermissibly seek to stay the caveat, but

not the general regulatory requirement. Mot. at 20. The Rule also triggers a three-

year deadline for States that have their own approved PSD plans to revise those

plans, while allowing these States to rely on the PMl 0 Surrogate Policy during the

transitional period until theplan revisions are due. 73 Fed. Reg. at 28,340/3-

28,341/1. Here, again, Petitioners impermissibly seek a partial stay that would

leave the deadline in place, but stay the integral provision allowing reliance on the

earlier policy prior to the deadline. Mot. at 20.

A stay of a newly-promulgated rule may be granted if the movant

establishes a substantial likelihood of success on the merits, and demonstrates that

such relief is necessary to avert irreparable harm and that staying the rule will not

to lead to a different and greater harm. See infra at IL A stay is not, however, a

means to "rewrite" a rule by severing related provisions and allowing some, but

not others, to take effect. This Court has long recognized that "(sJeverance . . . of

a portion of an administrative regulation is improper if there is substantial doubt

that the agency would have adopted the severed portion on its own." Davis

County Solid Waste Mgmt. v. EPA, 108 F.3d 1454, 1459 (D.C. Cir. 1997)

(internal quotation omitted); see also North Carolina v. FERC, 730 F.2d 790, 795-

96 (D.C. Cir. 1984) ("Whether an administrative agency's order or regulation is

severable. . . depends on the. . . agency's intent."). Accordingly, where

challenged and unchallenged portions of a rule are "intertwined," the Court will

not sever them by vacating one portion and affirming another. Compare,~,

Davis County, 108 F.3d at 1459 (provisions that "operate ( dJ entirely

independently of one another" could be severed), with Appalachian Power Co. v.

EPA, 208 F.3d 1015, 1028 (D.C. Cir. 2000) (although EPA guidance was

challenged only in part, those portions were not severable). Moreover, while the

cited cases all concern the form of relief to be granted after a final decision on the
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merits, the same approach should be used to determine the scope of a stay pending

review, as it arises fundamentally from recognition of the constitutional separation

of powers. See National Treasury Employees Union v. Chertoff, 452 F.3d 839,

867 (D.C. Cir. 2006) ("(W)e are obliged to respect the fundamental principle that

agency policy is to be made, in the first instance, by the agency itself ~ not by

courts. . . .") (internal quotation omitted); North Carolina, 730 F.3d at 796

(severability is a "jurisdictional" issue).

Thus, with respect to the two sets of closely-related Rule provisions cited

above, the proper form of relief - had Petitioners adequately supported their

motion - would be to stay those provisions as a whole, thereby restoring the

regulatory status quo that existed prior to the rulemaking. However, Petitioners

have not requested such relief. Even if they had, a return to the prior status quo

would not address Petitioners' alleged "harm." Infra at lILA.l.

Even if the Court accepts the premise that the piecemeal stay Petitioners

advocate would be an appropriate form of relief, Petitioners still have failed to

meet their heavy burden of demonstrating irreparable harm with respect to either

of the above-referenced sets of provisions concerning use of the PM 10 Surrogate

Policy, or the remaining Rule provisions at issue in this motion (those addressing

"condensable" emissions). Infra at IlI.A.2-3, lILB. Furthermore, a stay could

adversely affect the public interest by further delaying States' revision of the PSD

provisions of their SIPs - an outcome that is contrary to Petitioners' own espoused

goal in seeking review. Infra at lILC. Finally, Petitioners have also failed to show

a sufficient likelihood of success on the merits. Infra at IV. For these reasons, the

Court should deny the "extraordinary" relief Petitioners seek. See Cuomo v.

United States Nuclear Regulatory Comm'n, 772 F.2d 972,978 (D.C. Cir. 1985)

("On a motion for stay, it is the movant's obligation to justify the court's exercise'

of such an extraordinary remedy.").
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I. STATUTORY AN REGULATORY BACKGROUN

A. General Background Regarding NAAQS and New Source Review

The CAA, enacted in 1970 and extensively amended in 1977 and 1990,

establishes a comprehensive program for controlling and improving the nation's

air quality through a combination of state and federal regulation. Under Title I,

EP A identifies criteria air pollutants anticipated to endanger the public health and

welfare and formulates national ambient air quality standards ("NAAQS"), which

establish maximum permissible concentrations of those pollutants in the ambient

air. 42 U.S.C. §§ 7408-09; 40 C.F.R. pt. 50.

Within three years of promulgating a new or revised NAAQS, EP A must

"designate" areas of the country as either "attainment" (i.e., meeting that

NAAQS), "nonattainment," or "unclassifiable." Id. § 7407(d)(1). The CAA sets

forth a complex program for implementing NAAQS in these areas, including a

preconstruction permitting program, known as "New Source Review" or "NSR,"

that applies when a stationary source is constructed or modified. See New York v.

EPA, 413 F.3d 3, 10 (D.C. Cir. 2005) (per curiam). There are several components

of the NSR program, including "Prevention of Significant Deterioration" or

"PSD," which applies when a major source is constructed or undergoes a major

modification in an area designated "attainment" or "unclassifiable" for any criteria

pollutant. 42 U.S.C. § 7475; "Nonattainment NSR," which applies to the

construction or major modification of major sources in "nonattainment" areas, id.

§§ 7502(c)(5), 7503; and "minor NSR," which applies generally in all areas and to

all sources, id. § 7410(a)(2)(C). See 73 Fed. Reg. at 28,323/3.1

In general, a PSD permit may not be issued absent a demonstration that

construction or operation of the proposed new or modified major source will not

1 EP A uses the shorthand term "major source" to refer to the sources defined as

being subject to the PSD and Nonattainment NSR programs. Id. at 28,323/3 n.2.
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PMI0 emissions. ~http://cfpub.epa.gov/rblc/htm/b102.cfm):;; see also CTD at 5.2-

26 to 5.2-27, 5.3-23 to 5.3-24 (identifying a wide variety of typical industrial

applications for these technologies).

Petitioners' expert alleges that wet ESPs would be required as BACT for

PM2.5 at a coal-fired power plant, but provides no analysis to support this claim.

See Attachment to Taylor Decl. at 7.5 The documents cited above indicate that

fabric filters and ESPs have similar control efficiencies for both PM2.5 and PMI0,

and thus suggest that either technology might be determined to constitute BACT

for a particular type of source after a case-by-case analysis. Thus, Petitioners have

not demonstrated that the Desert Rock permit or other permits would necessarily

require additional technologies to address solid PM2.5 emissions if the Surrogate

Policy was not applicable. See Wisconsin Gas Co., 758 F.2d at 674 (alleged

injury must be "certain," not "theoretical").

3. Petitioners also fail to show irreparable harm in connection
with modeling of air quality impacts.

Petitioners also cite the J.K. Smith Power Plant permit application in

Kentucky (a SIP-approved State) as an example of the harm that purportedly will

arise from allowing permit applications to model air quality impacts using PMl 0

as a surrogate for PM2.5. Mot. at 17. What Petitioners overlook, however, is that

even in States that are subject to the surrogate policy during the transition period,

the adequacy of using PMI0 as a surrogate for PM2.5 is stil subject to

reevaluation - and, if challenged, to judicial review - on a case-by-case basis

whenever evidence is presented indicating that PM 10 may not be a reliable

5 Determining BACT is a case-by-case process requiring consideration of cost

and environmental and energy impacts. EP A recommends a complex five-step
analysis to satisfy BACT criteria. See In Re Prairie State Generating Co., PSD
Appeal No. 05-05, slip. op. at 14-18 (EPA Envt'l App. Board 2006) (Opp. Ex. G).
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surrogate for PM 2.5 for purposes of a particular permit application. See PMI0

Surrogate Policy at 2 (the policy "do(es) not bind State and local governents and

the public as a matter of law"); 73 Fed. Reg. at 28,341/2 (reiterating that the policy

"recommends" the surrogacy approach); see also In re: Southern Montana Elec.

Generation & Transmission Cooperative-Highwood Generating Station Air

Quality Permit No. 3423-00, Case No. BER 2007-07 AQ, slip. op. at 44 (Montana

Board of Envt'l Review May 30, 2008) (Opp. Ex. H) (concluding that surrogacy

approach was not supported by the record and remanding with instructions to

conduct PM2.5 BACT analysis); Friends of the Chattahoochee. Inc. v. Couch, No.

2008CV146398, slip op. at 9-12 (Ga. Sup. Ct. June 30,2008) (same) (Opp. Ex. I);

Harnett Decl. iTiT 6-7 (comments regarding surrogacy were submitted in response

to 6 of the 9 grandfathered permit applications in delegated States). Because case-

by-case remedies are available if particular permits lack record justification for the

surrogacy approach, a stay of the Rule is not necessary.

B. Condensable Emissions

"Condensable" particulate matter is emitted in a gaseous form and then

condenses in the atmosphere into solid or liquid particles. See 70 Fed. Reg.

at 65,992/1. Prior to this rulemaking, EPA guidance indicated that States were

required to address condensable emissions in establishing emissions limitations

for PM 10, but that guidance was not consistently applied either by EP A or by the

States. See 70 Fed. Reg. at 66,044/1; 73 Fed. Reg. at 28,335/1.

In this rulemaking, EP A originally proposed to require that all States

immediately begin addressing condensable emissions in determining major NSR

applicability and control requirements under the PSD program. See 70 Fed. Reg.

at 66,044/1. The Agency received a large number of comments both for and

against this proposal, many of which raised concerns about the availability of

reliable test methods or emissions estimation techniques for condensable

- 14 -



whethèr available test methods and modeling techniques were reliable enough to

support a requirement that all States immediately begin addressing condensable

emissions, as had been proposed. See 73 Fed. Reg. at 28,335 (discussing

comments and EPA's response); RTC at 48-52 (same); Northeast Maryland Waste

Disposal Auth. v. EPA, 358 F.3d 936,951 (D.C. Cir. 2004) ("Agencies are free-

indeed, they are encouraged - to modify proposed rules as a result of the

comments. . . ."); New York v. EPA, 413 F.3d at 32 (same). The three-year

period for addressing condensable emissions was reasonable given: (a) the above-

noted concerns regarding available test methods and modeling; (b) EP A's

conclusion that addressing only filterable PM2.5 and PM precursors likely would

provide adequate protection of the PM2.5 NAAQS; (c) its finding that

technologies selected as BACT or LAER for PM2.5 and PMI0 can control

condensables; and (d) its recognition that States with SIP provisions requiring

condensables to be addressed could continue to enforce those provisions during

the transition, and could do so earlier than 2011 at their discretion. See generally

73 Fed. Reg. at 28,334-35; RTC at 50-52; see also 25 Pa. Code §§ 127.81-127.83

(Pennsylvania has adopted the final PSD requirements for PM2.5 without a

transition period).9

CONCLUSION

F or the foregoing reasons, the Court should deny Petitioners' motion.

Respectfully submitted,

Dated: September 29,2008 By:
.C. Bar No. 459525

9 EP A has provided only a partial summary of its merits arguments here. It will

address the issues more fully in its Respondent's brief.
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U.S. Department of Justice
Environmental Defense Section
P.O. Box 23986
Washington, D.C. 20026-3986
(202) 5r4-6187 (tel.)

Attorney for Respondents

OF COUNSEL:

BRIAN DOSTER
Office of General Counsel (2344A)
U.S. Environmental Protection Agency
1200 Pennsylvania Ave., NW
Washington, D.C. 20460
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CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that on September 29,2008, I caused a

true and correct copy of the foregoing Respondent EPA's Memorandum in

Opposition to Petitioners' Motion for Stay Pending Review to be sent by first class

mail, postage prepaid, and by electronic transmission to the following counsel, and

that on the same date I caused a separately bound, true and correct copy of

Exhibits A through M to the Memorandum to be sent by overnight delivery to the

same counsel:

Paul R. Cort
Earthjustice
426 17th Street, 5th Floor
Oakland, CA 94612
pcortCfearth iustice. org

David S. Baron
Earthjustice
1625Massachusetts Ave., NW, Suite 702
Washin ton, D:C. 20036-2212
dbaron earth'ustice.or
Counse for Petitioners atural Resources Defense Council, and Sierra Club

Charles H. Knauss
Bingham McCutchen LLP
2020 K Street, NW
Washington, D.C. 20006
chuck.kñauss(ibingham.com
Counsel for the Fine Particulate Litigation Group

Norman William Fichthorn
Hunton & Wiliams LLP
1900 K Street, NW, Suite 1200
Washington, D.C. 20006
nfichthornCfhunton;com
Counsel for the Utility Air Regulatory Group

Leslie Sue Ritts
Ritts Law Group, PLLC
620 Fort Williams Parkway
Alexandria, VA 22304
lsritts~~mail.com
Counse lor the National Environmental Development Association's Clean Air
Project

Dated: September 29,2008
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